University of Mississippi

eGrove
Federal Publications

Accounting Archive

1949

In the matter of F. G. Masquelette & Co., Cotton Exchange
Building, Houston, Texas, and J. E. Cassel, 209 North Second
Street, Albuquerque, New Mexico (Rule II (e), Rules of Practice):
Findings and opinion of the Commission
United States. Securities and Exchange Commission

Follow this and additional works at: https://egrove.olemiss.edu/acct_fed
Part of the Accounting Commons, and the Taxation Commons

Recommended Citation
United States. Securities and Exchange Commission, "In the matter of F. G. Masquelette & Co., Cotton
Exchange Building, Houston, Texas, and J. E. Cassel, 209 North Second Street, Albuquerque, New Mexico
(Rule II (e), Rules of Practice): Findings and opinion of the Commission" (1949). Federal Publications. 189.
https://egrove.olemiss.edu/acct_fed/189

This Article is brought to you for free and open access by the Accounting Archive at eGrove. It has been accepted
for inclusion in Federal Publications by an authorized administrator of eGrove. For more information, please
contact egrove@olemiss.edu.

For IMMEDIATE Release Tuesday, July 5, 1949
SECURITIES AND EXCHANGE COMMISSION
Washington, D. C.
ACCOUNTING SERIES

Release No. 68

In the Matter of
F. G. MASQUELETTE & CO.
Cotton Exchange Building
Houston, Texas
and

FINDINGS AND OPINION
OF THE COMMISSI0N

J. E. CASSEL
209 North Second Street .
Albuquerque, New Mexico

(Rule II (e), Rules of Practice)

ACCOUNTING - PRACTICE AND PROCEDURE
Temporary Disqualification of Accountants from
Practice before Commission
Where firm of certified public accountants and partner thereof,
respondents in a proceeding under Rule II (e) of Commission's
Rules of Practice, certified that financial statements forming
part of a registration statement filed under the Securities
Act of 1933 conformed with generally accepted accounting
principles when in fact they did not, and represented themselves
as independent certified public accountants when in fact they .
were not independent, held, that respondents engaged in improper
professional conduct and should be temporarily denied the
privilege of practicing before the Commission...
APPEARANCES:
William W. Stickney, for the Office of the Chief Accountant of
the Commission.
Edgar J. Goodrich, James M. Carlisle, Jerome J. Dick and Simms,
Modrall, Seymour & Simms, for Respondents.
Joseph G. Bennis, for Respondent F. G. Masquelette St Co.
Martin A. Threet, for Respondent J. E. Cassel.

- 2 -

This proceeding was instituted under Rule II (e) of our Rules of
Practice to determine whether F. G. Masquelette & Co., a firm of certified public accountants, and J. E. Cassel, a member of that firm,
possess the requisite qualifications to represent others, or are lacking
in character or integrity, or have engaged in unethical or improper professional conduct. If we find either of them to be deficient in any of
these respects or to have engaged in improper conduct, we must then
determine whether the privilege of appearing or practicing before us
should be denied, temporarily or permanently. 1/
Hearings were held before a hearing examiner, who has filed a
recommended decision. Counsel for the Office of the Chief Accountant of
the Commission and counsel for the respondents have filed briefs and we
have heard oral argument. On the basis of an independent examination of
the record, we make the following findings.
When the events with which we are here concerned occurred, the
firm of F. G. Masquelette & Co. had offices in Houston and El Paso,
Texas, and Albuquerque, New Mexico, Cassel was the resident partner in
charge of the Albuquerque office. 2/

1/ Rule II (e) reads as follows:
"The Commission may disqualify, and deny, temporarily or permanently, the privilege of appearing or practicing before it in any
way to any person who is found by the Commission after hearing in
the matter
"(1) not to possess the requisite qualifications to represent
others; or
"(2) to be lacking in character or integrity or to have engaged
in unethical or improper professional conduct."
Practicing before the Commission is defined by Rule II (g) as including "the preparation of any statement, opinion or other paper
by any attorney, accountant, engineer or other expert, filed with
the Commission in any registration statement, application, report
or other document with the consent of such attorney, accountant,
engineer or other expert."
2 / At the opening of the hearings respondents moved to dismiss the proceedings or, in the alternative, that the order for proceedings be
made more definite, alleging that there were in fact three firms
named F. G. Masquelette & Co., one at Houston, one at El Paso and
one at Albuquerque. Some persons are said to be members of all
three firms, some of two and some of only one. The record is clear
that F. G. Masquelette & Co, has in many ways represented itself to
the public as a single firm. The hearing examiner has recommended
denial of the motion and, as pointed out in respondents' briefs, no
exception has been taken to this recommendation. The motion is
denied.

- 3This proceeding relates to the activities of respondents in connection with the filing of a registration statement under the Securities
Act of 1933 ("the Act") by Health Institute, Inc., covering 50,000 shares
of preferred stock and 4.0,000 shares of common stock to be sold to the
public for a total of $907,500. This corporation was organized for the
purpose of erecting a seven story resort hotel at Hot Springs, New
Mexico, a town with an estimated population of 4,700 in the southern part
of the state. The registration statement, which was filed on December 16,
1946, contained a balance sheet certified by F. G. Masquelette &. Go. An
amendment was filed January 13, 1947, containing an amended balance sheet,
dated January 1, 1947, also certified by F. G. Masquelette & Co, The
firm name was affixed to the certificates on these balance sheets by
Cassel.
An investigation was conducted under Section 8 (e) of the Act,
following which the registration statement was withdrawn.
The allegations contained in the order for hearing are, generally,
that respondents represented themselves as independent certified public
accountants when they were not in fact independent, and that they certified that the balance sheets fairly presented the position of the company
in conformity with generally accepted* accounting principles, when in
fact generally accepted accounting principles were not applied.
The record in this proceeding includes the registration statement
as originally filed together with the amendment, including exhibits,
exhibits introduced in the Section 8 (e) proceedings, and several affidavits submitted on behalf of respondents. Only a small amount of
testimony was taken in this proceeding, and the rather extensive testimony which was taken in the Section 8 (e) proceeding was not introduced,
Cassel admitted the allegations contained in the order for hearing
subject only to their explanation.
The registration statement as originally filed contained the
following balance sheet and certificate:
HEALTH INSTITUTE, INC. (N.S.L.)
(Incorporated in New Mexico)
BALANCE SHEET - November 20, 1946
ASSETS
Leasehold
Construction Work in Progress
Organization Expense
TOTAL

$100,000.00
7,417.24
5,178.15
$112,595.39

-4 • LIABILITIES
CURRENT LIABILITIES;
Due on Architect's Contract, Burwinkle &
Springman
Account Payable to Charles J. Van Ruska
Total Liabilities
CAPITAL STOCKS
PRIOR PREFERRED 5-1/2% CUMULATIVE (authorized,
50,000 shares - Par Value $10.00 per share none issued)
COMMON (authorized 50,000 shares - Par Value
$10.00 per share - issued and outstanding,
10,000 shares)
TOTAL

$

2,000,00
10,595.39
$ 12,595.39

100,000.00
$112,595.39

NOTE TO BALANCE SHEET;
Additional liabilities for organization expenses and construction work
in progress (not yet capitalized) have been incurred in undetermined
amounts, believed not to exceed $5,000.00 at November 20, 1946, for
services of accountants, architects, attorneys, and engineers.
Health Institute, Inc.
Hot Springs, New Mexico
Gentlemen;
We have examined the Balance Sheet of Health Institute, Inc.
(N.S.L.) as at November 20, 1946, have reviewed the accounting system,
and procedures of the company, and have made a detailed audit of the
transactions. We examined or tested accounting records and other supporting evidence to the extent and in the manner we deemed appropriate. Our
examination was made in accordance with generally accepted auditing
standards applicable in the circumstances and included all procedures
which we considered necessary. All transactions to date have been of a
capital nature; no income has accrued, and no expenses have been incurred
of other than a capital nature. The corporation has had no receipts,
and no disbursements have been made.
In our opinion, the accompanying Balance Sheet presents fairly the
position of HEALTH INSTITUTE, INC, (N.S.L.). at November 20, 1946, in conformity with application of generally accepted accounting principles.
F. G. Masquelette & Co.
CERTIFIED PUBLIC ACCOUNTANTS
Albuquerque, New Mexico
November 25, 1946.
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(1) It was alleged in the order for hearing and Cassel admitted
that the amount, $100,000, shown in the balance sheet for the item
Leasehold was improper, and that the amount shown, $100,000, in respect
of the item Capital Stock, Common, was likewise improper without deducting
the discount resulting from its issuance for a nominal consideration.
The leasehold in question was a 99-year lease, dated July 15, 1946,
covering approximately 96/100ths of an acre in Hot Springs, It ran to
Charles J,. Van Ruska, president and principal promoter of Health Institute,
Inc., as lessee, and was assigned by him to the company on November 16,
1946, in exchange for 9,998 shares of common stock, ... The lease provided
for a monthly rental of $150 a month for the first three months, $300 a
month thereafter until June 15, 1971, and $150 a month from that date
until the end of the term,. Among other things, the lease required the
lessee to pay all taxes and to move the existing houses on the property
to other property owned by the lessors.
The circumstances under which Van Ruska entered into this lease are
not shown by the record in this proceeding. It is clear, however, that
there is no justification for its appearing in the balance sheet at a
figure of $100,000. The deed conveying the property to the lessors is
dated April 30, 1945, and recites a consideration of $15,000. The
property was assessed for the year 1946 at $5,250, of which.$3,000 was
allocated to improvements, The expenses of Van Ruska in connection with
the lease were nominal. Notwithstanding his full knowledge of these
facts, Cassel, on behalf of F. G. Masquelette & Co., certified falsely
that the balance sheet, on which the leasehold was shown at $100,000,
conformed to generally accepted accounting principles.
In the second balance sheet, 1/ contained in the amendment to the
registration statement, the following note was appended to the item
"Leasehold. . . . $100,000,00":
"(l) Valuation of leasehold is purely arbitrary, and is placed at
a figure to equal the par value of the COMMON stock issued
in exchange for the leasehold. The direct cost of the above
lease to Charles Joseph Van Ruska, personally, and the
assignment of the same to Health Institute, Inc. (N.S.L.)
exceeded $2,000. In addition, Mr. Van Ruska has spent an
excess of $10,000 of his personal funds in the promotion of
this enterprise. Neither of these costs (out-of-pocket
expenses) are being borne by the Corporation. In addition
to these out-of-pocket expenses,. Mr. Van Ruska has spent
his time and effort and experience over a period of approximately six months in the promotion of this enterprise with
no cost to the Corporation."

1/ The accountants' certificate appended to this balance sheet is
identical with the one filed with the earlier balance sheet, which
is quoted above, except that the date January 1,. 1947, is substituted
for November 26, 1946.

-6 The addition of this footnote did not cure the deficiency.
Dealing with a similar situation, we said in Queensboro Gold Mines, Ltd.,
2 S.E.C. 860 (1937), at page 862:
"Nor is the mischief fully cured by an explanatory note
revealing that the figure is 'purely arbitrary' and that
the vendor, who purchased the property 'at a nominal cost'
to himself, 'controlled the board who valued' the property
. , . Such disclosure, while helpful, is not sufficient,"
And in Mining and Development Corporation, 1 S.E.C. 786 (1936),
at page 799 we said:
"Moreover, even were the footnote to state with complete
frankness the true fact that the assets were over-valued,
this would not mitigate the effect of the valuation figure
itself, A balance sheet item which is flatly untrue will
not be rendered true merely by admission of untruth."
As stated above, it was charged that the amount, $100,000, shown
in the balance sheet with respect to the item Capital Stock, Common, was
improper in that the discount resulting from the issuance of the stock
for a nominal consideration was not deducted. As the stock was issued
for the leasehold, which, it is admitted, was improperly shown on the
balance sheet at $100,000, it follows that it was improper to indicate
that the stock had been issued at its full par value, whereas, in fact,
it had been issued at a discount. l/
(2) It was alleged in the order for hearing and admitted by
Cassel that the balance sheet as at November 20, 1946, improperly
included the items "Construction Work in Progress — $7,417.24,"
"Organization Expense — $5,178.15" and "Account Payable to Charles J.
Van Ruska — $10,595.39."
The amount of $7,417.24 shown for "Construction Work in Progress"
included $2,000, liability for which was shown in the balance sheet under
the caption "Due on Architect's ,Contract, Burwinkle & Springman." The
remainder, $5,417.24, of the item "Construction Work in Progress" and
the amount of $5,178.15 shown as "Organization Expense" constituted the
alleged liability of $10,595.39 to Van Ruska.

1/ The impropriety here results from the use of the once very common,
but now thoroughly discredited, device of employing par value as a
representation of value for financial statement purposes. This
practice developed from a widespread misconception of the meaning
and significance of par value. See Hatfield, Accounting, 1927,
pp. 72, 196-209; also Newlove, Smith and White, Intermediate Accounting, 1939, pp. 239-240; and May, Financial Accounting, 1943,
P.

109 .
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Admittedly, Cassel did not take adequate steps to verify the
accuracy of these items. As stated above, Van Ruska was president and
principal promoter of Health Institute, Inc. Cassel's work-papers
indicated supporting vouchers for only $2,363.89 ($1,301.49 classified
as Construction Work in Progress and $1,062.40 as Organization Expense)
of the expenditures claimed to have been made by Van Ruska, and Cassel
made no independent investigation as to whether Van Ruska had paid, or
was obligated to pay, or whether Health Institute, Inc. was properly
chargeable with, the $8,231.50 balance allegedly due Van Ruska. He
relied entirely on a written statement by Van Ruska that the company
owed him that amount. Cassel's work sheets show that he participated
with Van Ruska in drafting this statement, which was later typed and
signed by Van Ruska.
Such procedure does not constitute an adequate verification of
accounts by an independent accountant and the statement in the certificate of F. G. Masquelette & Co., affixed to the balance sheet of Health
Institute, Inc., as at November 20, 1946, that their "examination was
made in accordance with generally accepted auditing standards applicable
in the circumstances" was manifestly false. 1/
Van Ruska later disclaimed the purported indebtedness and
admitted that he had not made expenditures in the amounts shown.
items were omitted from the second balance sheet.

These

(3) It was alleged in the order for hearing and Cassel admitted
that the certificates affixed to the balance sheets as at November 20,
1946, and January 1, 1947, falsely stated that such balance sheets
fairly presented the financial position of Health Institute, Inc., at
the respective dates.
It is clear that the inclusion in both balance sheets of the
amount of $100,000 in respect of the Leasehold, and of a similar
amount for Capital Stock, Common, and the inclusion in the balance sheet
as of November 20, 1946, of the amounts of $7,417.24, $5,178.15 and
¥10,595.39 for Construction Work in Progress, Organization Expense, and
Account Payable to Charles J. Van Ruska, respectively, contravened
generally accepted accounting principles. The balance sheets, therefore,
did not fairly present the financial position of the company.

l / See National Boston Montana Mines Corporation, 2 S.E.C. 226, 249
(1937); Associated Gas arid E l e c t r i c Company, 11 S.E.C. 975, 1054
(1942); In the Matter of: Drayer-Hanson, Incorporated,
S.E.C.
S e c u r i t i e s Act Release No. 3277, Accounting Series Release No. 64
(1948).

,

- 8(4) It was alleged in the order for hearing and Cassel admitted
that the certificates affixed to the two balance sheets contained false
statements that the accountants had (a) reviewed the accounting system
and procedures of the company, (b) made a detailed audit of the transactions, (c) examined or tested accounting records and other supporting
evidence, and (d) made an examination in accordance with generally
accepted auditing standards applicable in the circumstances.
The record indicates, and it was admitted, that the company had no
books of account and no accounting system, and had no accounting records
other than a few vouchers and rough notes in Cassel's own files. In
these circumstances the statements in the certificates concerning the
scope of the accountant's examination and the statement that such examination was made in accordance with generally accepted auditing standards
applicable in the circumstances were patently false and misleading. 1/
(5) It was alleged in the order for hearing and Cassel admitted
that while respondents were purporting to certify the financial statements as independent certified public accountants, Cassel actively
participated in the promotion of Health Institute, Inc.
Cassel was introduced to Van Ruska on or about July 18, 1946.
From that time until the hotel enterprise was abandoned he worked closely
with Van Ruska and his associates in an effort to further the project.
In particular, he corresponded with three underwriting firms and an
insurance company in an effort to obtain financing for the enterprise.
he participated in discussions with the local office of the Civilian
Production administration, and assisted in preparing an application for
a permit to proceed with the construction of the hotel. He arranged
for the publication of newspaper articles publicizing the proposed
hotel. He drafted the agenda for at least one directors' meeting, and
was present at a number of meetings. He negotiated with the architects
and arranged an architects' agreement. He solicited the purchase of
shares of stock of the company. In short, Cassel participated actively
in many things that were done in the promotion of the hotel.
Respondents argue that Cassel was not in reality a promoter and
that his activities amounted to nothing more than "running errands" for
Van Ruska. It is pointed out that Cassel's office was in Albuquerque,
while Van Ruska's headquarters were in Hot Springs. It is urged that
if Van Ruska had something to be done in Albuquerque it was only
natural for him to ask Cassel to do it and for Cassel. to help him out.
Van Ruska had no office facilities, and Cassel permitted Van Ruska to use
his office, and on occasion wrote letters on Van Ruska's behalf. "While,
possibly, some of Cassel's activities might properly be characterized as
"errands," we find it extremely difficult to conclude that a certified

l/ See Accounting Series Release No. 13 (1940).

- 9public accountant so intimately identified with the accounting profession
as Cassel 1/ would permit himself to be used as a mere runner of errands.
Certainly such activities are incompatible with the practice of public
accounting by an independent accountant. Moreover, Cassel rendered
active assistance in attempting to organize the enterprise, suggesting
procedures to be followed and persons to be consulted about various
aspects of the matter, and in attending to a large part of the work
himself.
We find that Cassel was a promoter of Health Institute, Inc. 2/
A finding of his lack of independence follows from Rule 2-01 (b) of
Regulation S-X, which reads as follows:
"The Commission will not recognize any certified
public accountant or public accountant as independent
who is not in fact independent. For example, an accountant will not be considered independent with
respect to any person in whom he has any substantial
interest, direct or indirect, or with whom he is, or
was during the period of report, connected as a promoter, underwriter, voting trustee, director, officer,
or employee."
Respondents point out that at the time Cassel engaged in these
various activities there was no thought of registering under the Securities Act and that it was hoped that the enterprise could be financed
in large part by private loans. For instance, at the time Cassel
carried on negotiations with various underwriting firms and an insurance
company it was thought that no public offering of securities would be
necessary. This argument is, of course, quite beside the point, Cassel

1/ At the date of these proceedings Cassel was a director and a past
president of the New Mexico Society of Certified Public Accountants;
he was also a member of the committee on membership and a former
Council member of the American Institute of Accountants.
2/ "The term 'promoter' includes "(a) Any person who, acting alone or in conjunction with one or
more other persons, directly or indirectly takes initiative in
founding and organizing the business or enterprise of an issuer."
Rule 405, General Rules and Regulations under the Securities Act
of 1933 (formerly Rule 455).
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is not criticized for acting as a promoter. The impropriety charged,
and here sustained, is that he purported to certify to the financial
statements as an independent accountant after he had become so enmeshed
in the promotion of the enterprise that he could no longer have properly
considered himself independent.
We have found, among other things, that Cassel certified the
balance sheets of Health Institute, Inc., as an independent accountant,
when he was not in fact independent; that the certificates included the
statement that his examination was made in accordance with generally
accepted auditing standards applicable in the circumstances, when it was
not; and that the certificates contained the statements' that the balance
sheets conformed to generally accepted accounting principles and fairly
presented the financial position of the company, when such was not the
case. In short, we have found that the balance sheets, and Cassel's
representations with respect thereto were completely false and misleading.
Under these circumstances we find that Cassel engaged in improper professional conduct within the meaning of Rule II(e).
life turn to the firm of F. G. Masquelette & Co. As stated above,
Cassel was the resident partner of the firm in Albuquerque. He made
such examination as was made of the accounting transactions of Health
Institute, Inc., and signed the certificates applicable to the balance
sheets of the company as at November 20, 1946 and January 1, 1947 in
the name of F. G. Masquelette & Co. There is no indication in the record,
nor does the record show any contention on the part of F. G. Masquelette &
Co., that Cassel was not authorized to sign, or that he exceeded his
authority in signing, the certificates in the firm's name, .
In a recent case we held that "where a firm of public accountants
permits a report or certificate to be executed in its name the Commission
will hold such firm fully accountable." 1/ We find that, by, reason of
Cassel's activities, the firm of F. G. Masquelette & Co. engaged in
improper professional conduct within the meaning of Rule II(e).
Having found that Cassel and F. G. Masquelette & Co. engaged in
improper professional conduct within the meaning of Rule II(e), we must
determine whether the privilege of practicing before us should be denied
them, temporarily or permanently.
Under all the circumstances, considering the nature of the improprieties practiced by Cassel and the extent of the firm's responsibility therefor we think the public interest is appropriately served by
denying F. G. Masquelette & Co. the privilege of practicing before this
Commission for a period of 30 days from the date of the issuance of our
order, and denying J. E. Cassel the privilege of practicing before this
Commission for a period of one year from the date of the issuance of our
order.

1/ See Accounting Series Release No. 67 (April 18, 1949).

- 11 An appropriate order w i l l i s s u e .
By the Commission

(Chairman Hanrahan and Commissioners McEntire,

McDonald, and Rowen)

Orval L. DuBois
Secretary

-12UNITED STATES OF AMERICA
BEFORE THE SECURITIES AND EXCHANGE COMMISSION
At a regular session of the Securities and Exchange Commission held at
its office in the City of Washington, D. C.
on the 30th day of June, A. D. 1949

In the Matter of
F. G. MASQUELETTE & CO.
Cotton Exchange Building
Houston, Texas
and

ORDER TEMPORARILY
DENYING ACCOUNTANTS'
PRIVILEGE OF PRACTICING
BEFORE COMMISSION

J. E. CASSEL
209 North Second Street
Albuquerque, New Mexico
(Rule II (e), Rules of Practice)

A proceeding having been instituted by the Commission pursuant
to Rule II (e) of its Rules of Practice to determine whether respondents,
F. G. Masquelette & Co., of Houston, Texas, a firm of certified public
accountants, and J, E. Cassel, of Albuquerque, New Mexico, a partner in
said firm, should be disqualified or denied, temporarily or permanently,
the privilege of appearing or practicing before the Commission;
A hearing having been held after appropriate notice, and the
Commission being fully advised and having this day issued its findings
and opinion herein:
IT IS ORDERED that F. G. Masquelette & Co. be and it hereby is
denied, for a period of 30 days from the date hereof, the privilege of
appearing and practicing before the Commission;
. IT IS FURTHER ORDERED that J. E. Cassel be and he hereby is
denied, for a period of one year from the date hereof, the privilege of
appearing and practicing before the Commission.
By the Commission.

O r v a l L. DuBois

Secretary

